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Preamble

Regulation (EC) N° 864/2007 of the European Parliament and of the Council of 11 July 2007 on
the law applicable to non-contractual obligations (Rome II)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Articles
61(c) and 67 thereof,

Having regard to the proposal from the Commission,

Having regard to the opinion of the European Economic and Social Committee ,1

Acting in accordance with the procedure laid down in Article 251 of the Treaty in the light of the
joint text approved by the Conciliation Committee on 25 June 2007 ,2

Whereas:

(1) The Community has set itself the objective of maintaining and developing an area of freedom,
security and justice. For the progressive establishment of such an area, the Community is to adopt
measures relating to judicial cooperation in civil matters with a cross-border impact to the extent
necessary for the proper functioning of the internal market.

(2) According to Article 65(b) of the Treaty, these measures are to include those promoting the
compatibility of the rules applicable in the Member States concerning the conflict of laws and of
jurisdiction.

(3) The European Council meeting in Tampere on 15 and 16 October 1999 endorsed the principle
of mutual recognition of judgments and other decisions of judicial authorities as the cornerstone
of judicial cooperation in civil matters and invited the Council and the Commission to adopt a
programme of measures to implement the principle of mutual recognition.

(4) On 30 November 2000, the Council adopted a joint Commission and Council programme of
measures for implementation of the principle of mutual recognition of decisions in civil and
commercial matters . The programme identifies measures relating to the harmonisation of3

conflict-of-law rules as those facilitating the mutual recognition of judgments.

(5) The Hague Programme , adopted by the European Council on 5 November 2004, called for4

work to be pursued actively on the rules of conflict of laws regarding non-contractual obligations
(Rome II).
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(6) The proper functioning of the internal market creates a need, in order to improve the
predictability of the outcome of litigation, certainty as to the law applicable and the free
movement of judgments, for the conflict-of-law rules in the Member States to designate the same
national law irrespective of the country of the court in which an action is brought.

(7) The substantive scope and the provisions of this Regulation should be consistent with Council
Regulation (EC) N° 44/2001 of 22 December 2000 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters  (Brussels I) and the instruments5

dealing with the law applicable to contractual obligations.

(8) This Regulation should apply irrespective of the nature of the court or tribunal seised.

(9) Claims arising out of acta iure imperii should include claims against officials who act on behalf
of the State and liability for acts of public authorities, including liability of publicly appointed
office-holders. Therefore, these matters should be excluded from the scope of this Regulation.

(10) Family relationships should cover parentage, marriage, affinity and collateral relatives. The
reference in Article 1(2) to relationships having comparable effects to marriage and other family
relationships should be interpreted in accordance with the law of the Member State in which the
court is seised.

(11) The concept of a non-contractual obligation varies from one Member State to another.
Therefore for the purposes of this Regulation non-contractual obligation should be understood as
an autonomous concept. The conflict-of-law rules set out in this Regulation should also cover non-
contractual obligations arising out of strict liability.

(12) The law applicable should also govern the question of the capacity to incur liability in
tort/delict.

(13) Uniform rules applied irrespective of the law they designate may avert the risk of distortions
of competition between Community litigants.

(14) The requirement of legal certainty and the need to do justice in individual cases are essential
elements of an area of justice. This Regulation provides for the connecting factors which are the
most appropriate to achieve these objectives. Therefore, this Regulation provides for a general
rule but also for specific rules and, in certain provisions, for an "escape clause" which allows a
departure from these rules where it is clear from all the circumstances of the case that the
tort/delict is manifestly more closely connected with another country. This set of rules thus creates
a flexible framework of conflict-of-law rules. Equally, it enables the court seised to treat
individual cases in an appropriate manner.

(15) The principle of the lex loci delicti commissi is the basic solution for non-contractual
obligations in virtually all the Member States, but the practical application of the principle where
the component factors of the case are spread over several countries varies. This situation
engenders uncertainty as to the law applicable.

(16) Uniform rules should enhance the foreseeability of court decisions and ensure a reasonable
balance between the interests of the person claimed to be liable and the person who has sustained
damage. A connection with the country where the direct damage occurred (lex loci damni) strikes
a fair balance between the interests of the person claimed to be liable and the person sustaining
the damage, and also reflects the modern approach to civil liability and the development of



systems of strict liability.

(17) The law applicable should be determined on the basis of where the damage occurs, regardless
of the country or countries in which the indirect consequences could occur. Accordingly, in cases
of personal injury or damage to property, the country in which the damage occurs should be the
country where the injury was sustained or the property was damaged respectively.

(18) The general rule in this Regulation should be the lex loci damni provided for in Article 4(1).
Article 4(2) should be seen as an exception to this general principle, creating a special connection
where the parties have their habitual residence in the same country. Article 4(3) should be
understood as an ‘escape clause’ from Article 4(1) and (2), where it is clear from all the
circumstances of the case that the tort/delict is manifestly more closely connected with another
country.

(19) Specific rules should be laid down for special torts/delicts where the general rule does not
allow a reasonable balance to be struck between the interests at stake.

(20) The conflict-of-law rule in matters of product liability should meet the objectives of fairly
spreading the risks inherent in a modern high-technology society, protecting consumers' health,
stimulating innovation, securing undistorted competition and facilitating trade. Creation of a
cascade system of connecting factors, together with a foreseeability clause, is a balanced solution
in regard to these objectives. The first element to be taken into account is the law of the country in
which the person sustaining the damage had his or her habitual residence when the damage
occurred, if the product was marketed in that country. The other elements of the cascade are
triggered if the product was not marketed in that country, without prejudice to Article 4(2) and to
the possibility of a manifestly closer connection to another country.

(21) The special rule in Article 6 is not an exception to the general rule in Article 4(1) but rather a
clarification of it. In matters of unfair competition, the conflict-of-law rule should protect
competitors, consumers and the general public and ensure that the market economy functions
properly. The connection to the law of the country where competitive relations or the collective
interests of consumers are, or are likely to be, affected generally satisfies these objectives.

(22) The non-contractual obligations arising out of restrictions of competition in Article 6(3)
should cover infringements of both national and Community competition law. The law applicable
to such non-contractual obligations should be the law of the country where the market is, or is
likely to be, affected. In cases where the market is, or is likely to be, affected in more than one
country, the claimant should be able in certain circumstances to choose to base his or her claim on
the law of the court seised.

(23) For the purposes of this Regulation, the concept of restriction of competition should cover
prohibitions on agreements between undertakings, decisions by associations of undertakings and
concerted practices which have as their object or effect the prevention, restriction or distortion of
competition within a Member State or within the internal market, as well as prohibitions on the
abuse of a dominant position within a Member State or within the internal market, where such
agreements, decisions, concerted practices or abuses are prohibited by Articles 81 and 82 of the
Treaty or by the law of a Member State.

(24) "Environmental damage" should be understood as meaning adverse change in a natural
resource, such as water, land or air, impairment of a function performed by that resource for the
benefit of another natural resource or the public, or impairment of the variability among living



organisms.

(25) Regarding environmental damage, Article 174 of the Treaty, which provides that there
should be a high level of protection based on the precautionary principle and the principle that
preventive action should be taken, the principle of priority for corrective action at source and the
principle that the polluter pays, fully justifies the use of the principle of discriminating in favour
of the person sustaining the damage. The question of when the person seeking compensation can
make the choice of the law applicable should be determined in accordance with the law of the
Member State in which the court is seised.

(26) Regarding infringements of intellectual property rights, the universally acknowledged
principle of the lex loci protectionis should be preserved. For the purposes of this Regulation, the
term ‘intellectual property rights’ should be interpreted as meaning, for instance, copyright,
related rights, the sui generis right for the protection of databases and industrial property rights.

(27) The exact concept of industrial action, such as strike action or lock-out, varies from one
Member State to another and is governed by each Member State’s internal rules. Therefore, this
Regulation assumes as a general principle that the law of the country where the industrial action
was taken should apply, with the aim of protecting the rights and obligations of workers and
employers.

(28) The special rule on industrial action in Article 9 is without prejudice to the conditions
relating to the exercise of such action in accordance with national law and without prejudice to
the legal status of trade unions or of the representative organisations of workers as provided for in
the law of the Member States.

(29) Provision should be made for special rules where damage is caused by an act other than a
tort/delict, such as unjust enrichment, negotiorum gestio and culpa in contrahendo.

(30) Culpa in contrahendo for the purposes of this Regulation is an autonomous concept and
should not necessarily be interpreted within the meaning of national law. It should include the
violation of the duty of disclosure and the breakdown of contractual negotiations. Article 12
covers only non-contractual obligations presenting a direct link with the dealings prior to the
conclusion of a contract. This means that if, while a contract is being negotiated, a person suffers
personal injury, Article 4 or other relevant provisions of this Regulation should apply.

(31) To respect the principle of party autonomy and to enhance legal certainty, the parties should
be allowed to make a choice as to the law applicable to a non-contractual obligation. This choice
should be expressed or demonstrated with reasonable certainty by the circumstances of the case.
Where establishing the existence of the agreement, the court has to respect the intentions of the
parties. Protection should be given to weaker parties by imposing certain conditions on the choice.

(32) Considerations of public interest justify giving the courts of the Member States the
possibility, in exceptional circumstances, of applying exceptions based on public policy and
overriding mandatory provisions. In particular, the application of a provision of the law
designated by this Regulation which would have the effect of causing non-compensatory
exemplary or punitive damages of an excessive nature to be awarded may, depending on the
circumstances of the case and the legal order of the Member State of the court seised, be regarded
as being contrary to the public policy (ordre public) of the forum.



(33) According to the current national rules on compensation awarded to victims of road traffic
accidents, when quantifying damages for personal injury in cases in which the accident takes
place in a State other than that of the habitual residence of the victim, the court seised should take
into account all the relevant actual circumstances of the specific victim, including in particular the
actual losses and costs of after-care and medical attention.

(34) In order to strike a reasonable balance between the parties, account must be taken, in so far
as appropriate, of the rules of safety and conduct in operation in the country in which the harmful
act was committed, even where the non-contractual obligation is governed by the law of another
country. The term "rules of safety and conduct" should be interpreted as referring to all
regulations having any relation to safety and conduct, including, for example, road safety rules in
the case of an accident.

(35) A situation where conflict-of-law rules are dispersed among several instruments and where
there are differences between those rules should be avoided. This Regulation, however, does not
exclude the possibility of inclusion of conflict-of-law rules relating to non-contractual obligations
in provisions of Community law with regard to particular matters.

This Regulation should not prejudice the application of other instruments laying down provisions
designed to contribute to the proper functioning of the internal market in so far as they cannot be
applied in conjunction with the law designated by the rules of this Regulation. The application of
provisions of the applicable law designated by the rules of this Regulation should not restrict the
free movement of goods and services as regulated by Community instruments, such as Directive
2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects
of information society services, in particular electronic commerce, in the Internal Market
(Directive on electronic commerce) .6

(36) Respect for international commitments entered into by the Member States means that this
Regulation should not affect international conventions to which one or more Member States are
parties at the time this Regulation is adopted. To make the rules more accessible, the Commission
should publish the list of the relevant conventions in the Official Journal of the European Union
on the basis of information supplied by the Member States.

(37) The Commission will make a proposal to the European Parliament and the Council
concerning the procedures and conditions according to which Member States would be entitled to
negotiate and conclude on their own behalf agreements with third countries in individual and
exceptional cases, concerning sectoral matters, containing provisions on the law applicable to non-
contractual obligations.

(38) Since the objective of this Regulation cannot be sufficiently achieved by the Member States,
and can therefore, by reason of the scale and effects of this Regulation, be better achieved at
Community level, the Community may adopt measures, in accordance with the principle of
subsidiarity set out in Article 5 of the Treaty. In accordance with the principle of proportionality
set out in that Article, this Regulation does not go beyond what is necessary to attain that
objective.

(39) In accordance with Article 3 of the Protocol on the position of the United Kingdom and
Ireland annexed to the Treaty on European Union and to the Treaty establishing the European
Community, the United Kingdom and Ireland are taking part in the adoption and application of
this Regulation.



(40) In accordance with Articles 1 and 2 of the Protocol on the position of Denmark, annexed to
the Treaty on European Union and to the Treaty establishing the European Community,
Denmark does not take part in the adoption of this Regulation, and is not bound by it or subject to
its application,
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